
Swiss Economic Law Facing the Challenges of 
International and European Law

CARL BAUDENBACHER*

Dr. iur. Dr. rer. pol. h.c., President of the EFTA Court, Professor at the University of St. Gall 
HSG.

ZSR 2012 n 419



Table of contents

A. The Concept of Economic Law ..............................................................................   427
I. General .............................................................................................................  427

1. History.....................................................................................................  427
2. The notion of business law .....................................................................  428

H Functional approach in legislation and adjudication.......................................  429
HI. Systematic considerations...............................................................................  430
IV. International and European economic law .....................................................  430
V. Conclusions ....................................................................................................  432

B. The Swiss Governance Model..................................................................................  433
I. General ...........................................................................................................  433
H. No Hegelian concept of state........................................................................... 435
HI. Swiss social and legal culture.......................................................................... 436

1. General ...................................................................................................  436
2. The militia system................................................................................... 437
3. Low degree of juridification...................................................................  438
4. The Swiss character................................................................................  439
5. The beheading principle ......................................................................... 439

IV. Directorial system of government...................................................................  440
V. Specificities of the federal legislature ............................................................  441

1. Militia Parliament ..................................................................................  441
2. Popular rights .........................................................................................  443
3. Negotiated democracy ...........................................................................  445

VI. Specificities of the federal judiciary ...............................................................  446
1. Election of the judges by Parliament for a limited term.................... 446
2. Some remarks on Swiss legal methodology ..........................................  449

VII. Negotiation goes before adjudication.............................................................. 451
1. Aversion to litigation .............................................................................  451
2. The «fear of foreign judges* ..................................................................  452

VHI. Important results: Economic success and sense of quality..............................  454
C. Traditional Cornerstones of Swiss Economic Law.......................................................  455

I. Historical development.................................................................................... 455
H Constitutional foundations............................................................................... 456
HI. Internal market law ......................................................................................... 458
IV. Freedom of contract......................................................................................... 458

1. General ...................................................................................................  458
2. General conditions of trade ...................................................................  459
3. Unfair advantage.....................................................................................  460

V. Tort law...........................................................................................................  461
VI. Competition law...........................t.................................................................  461

1. General ...................................................................................................  461
2. Unfair competition law............................................................................  462

a. Protected good...................................................................................  462
b. Comparative advertising ................................................................... 464
c. Model of the informed consumer ..................................................... 464
d. General conditions of trade ..............................................................  464

3. Antitrust law............................................................................................  465
VH. Governance model of corporations.................................................................  467
VHI. Labor law......................................................................................................... 470

ZSR2012H 421



Carl Baudenbacher

1. Industrial law .........................................................................................  470
2. Employment contracts ...........................................................................  471
3. Collective bargaining .............................................................................  472
4. The Swiss labor market........................................................................... 472

IX. Intellectual property law.................................................................................  474
1. General ...................................................................................................  474
2. The history of patent law in particular....................................................  475
3. International exhaustion of IP rights ......................................................  477

X. Equal rights for women................................................................................... 478
1. General ...................................................................................................  478
2. Access to universities..............................................................................  478
3. Gender equality law................................................................................  479
4. Maternity protection................................................................................  479

D. The Impact of International and European Law on Swiss Economic Law 479
I. Notion of international law .............................................................................  479
H. Notion of European law ..................................................................................  480

1. General ...................................................................................................  480
2. EUlaw.....................................................................................................  481
3. EEAlaw.................................................................................................... 484

III. Current trends in international and European law .........................................  485
1. Judicialization.......................................................................................... 485

a. General.............................................................................................. 485
b. EU/EEA law in particular ................................................................  490

2. Privatization ...........................................................................................  491
a. General.............................................................................................  491
b. EU/EEA law in particular ................................................................  491

IV. Effects of International and European Integration on Switzerland and
its Operators....................................................................................................  495
1. General ....................................................................................................  495
2. Unilateral action of foreign powers..........................................................  496

a. General.............................................................................................. 496
b. Extraterritorial application of domestic law.....................................  498
c. Imposing sanctions............................................................................ 500

3. Treaties ....................................................................................................  500
4. Import/export of law................................................................................. 501
5. Judicial dialogue ......................................................................................  503

a. General.............................................................................................  503
b. Prescribed dialogue in particular...................................................... 505
c. Necessary dialogue in particular......................................................  507
d. Criticism and pitfalls........................................................................  507
e. What is the purpose of (voluntary) dialogue? .................................  509
f. Practical issues.................................................................................  510

E. Switzerland as a Party of Treaties with Economic Law Relevance ..............................  510
I. Introduction ....................................................................................................  510
II. Status of treaties in domestic legal orders....................................................... 511

1. General .................................................................................................... 511
2. The Swiss approach.................................................................................  513

m. Early treaties.................................................................................................... 515
IV. First half of the 20th century............................................................................  516
V. Post World War II ..........................................................................................  517



Swiss Economic Law Facing the Challenges of International and European Law

1. General ................................................................................................... 517
2. No UN membership................................................................................  518
3. From OEEC to OECD ...........................................................................  519
4. GAIT .....................................................................................................  521
5. From the attempt to create a large European Free Trade Zone to 

the EFTA Convention.......................................................................  522
6. Attempt to conclude an association agreement with the EEC . . . 525
7. Free Trade Agreement with the EEC.....................................................  526

a. General.............................................................................................. 526
b. Dispute resolution through diplomacy.............................................. 527
c. The Federal Supreme Court denies private actors access to 

justice .........................................................................................  527
d. The ECJ strikes back ....................................................................... 530
e. Critique and consequences............................................................... 536

aa. General........................................................................................  536
bb. The EFTA Secretariat joins in ...................................................  537
cc. EEA Agreement..........................................................................  537

8. European Patent Convention .................................................................  539
9. Council of Europe and the European Human Rights Convention 541

a. General............................................................................................  541
b. European Court of Human Rights...................................................  543

aa. Appointment of judges and composition................................  543
bb. Locus standi............................................................................  544
cc. Methods of interpretation........................................................ 544
dd. Grand Chamber.......................................................................  544
ee. System of precedent?..............................................................  545
ff. Effect ...................................................................................... 545
gg. The Swiss approach to the ECHR and the ECtHR .... 546

10. Insurance Agreement with the EEC........................................................  548
11. Lugano Convention ................................................................................. 548

a. General............................................................................................. 548
b. Homogeneity rules...........................................................................  549
c. The Federal Supreme Court’s case law concerning 

homogeneity............................................................................... 550
d. Comparison: The Norwegian Supreme Court’s case law

concerning homogeneity................................................................... 556
e. The ECJ’s case law concerning homogeneity ................................  558

VI. Post-Cold War....................................................................................................  559
1. IMF.........................................................................................................  559
2. The failed EEA attempt..........................................................................  559
3. WTO.......................................................................................................  561

a. General.............................................................................................  561
b. Dispute settlement in particular........................................................  563
c. The Appellate Body in particular ..................................................... 564

aa. Appointment of members and composition ...........................  564
bb. Duty to decide ........................................................................  565
cc. Methods of interpretation........................................................ 566
dd. System of precedent?..............................................................  568
ee. Effect ...................................................................................... 569
ff. Result......................................................................................  570



Carl Baudenbacher

4. UN ........................................................................................................... 571
5. Sectoral bilateralism with the EU ...........................................................  572

a. Switzerland as a petitioner...............................................................  572
b. First package...................................................................................... 573

aa. General........................................................................................  573
bb. The Free Movement of Persons Agreement in particular 574
cc. The Air Traffic Agreement in particular.....................................  578

c. Second package.................................................................................  579
aa. General........................................................................................  579

bb. The Schengen and Dublin Association Agreements in 
particular..........................................................................  579

d. The «24 hours» Agreement.............................................................. 580
6. New Lugano Convention.........................................................................  581
7. The EU’s call for institutionalization of the bilateral agreements . 582

a. General.............................................................................................  582
b. Conceptual remarks ........................................................................  584
c. Putting wood behind the arrow........................................................  586

F. Americanization and Europeanization of Swiss economic law in particular 589
I. General ...........................................................................................................  589
H. Extraterritorial application of antitrust law.....................................................  590

1. Preliminary remarks................................................................................ 590
2. General ................................................................................................... 590
3. The effects doctrine: An American invention .......................................  591

Alcoa........................................................................................................ 591
Swiss Watchmakers I............................................................................... 592
Swiss Watchmakers H and the Basle marriage.......................................  592
Jurisdictional rule of reason..................................................................... 593

4. The EU moves into the same direction...................................................  594
Dyestuffs .................................................................................................  594
Wood Pulp...............................................................................................  595
Gencor.....................................................................................................  596

5. U.S. courts become harsher....................................................................  598
Hartford Fire............................................................................................  598
Nippon Paper ..........................................................................................  598

6. Vitamin cartel: Both the U.S. and the EU strike..................................... 599
7. The effects doctrine becomes world standard .......................................  601

UI. Secondary sanctioning: The example of the Helms-Burton Act .... 602
IV. . Export of American law .....................................................................  604

1. General ...................................................................................................  604
2. Export via the European Union and the ECHR.......................................  604
3. Directexport............................................................................................  605

a. Preliminary remarks.......................................................................... 605
b. Insider trading law in particular ....................................................... 605
c. Anti-money laundering law in particular........................................... 608

V. Autonomous implementation of European law...................................................  611
1. General ................................................................................................... 611
2. Goals.......................................................................................................  612
3. Legislation..............................................................................................  613

a. Examples .......................................................................................... 613
b. Inconsistencies..................................................................................  624



Swiss Economic Law Facing the Challenges of International and European Law

4. Application of autonomously implemented European law by 
Swiss courts .....................................................................................  626

a. Preliminary remarks..........................................................................  626
b. The methodological debate ..............................................................  626

aa. General........................................................................................  626
bb. Are Swiss courts obliged to follow old ECJ case law? 626
cc. Are Swiss courts obliged to follow new ECJ case law? 627
dd. How should Swiss courts proceed when facing novel

legal questions?........................................................................  628
ee. What should Swiss courts do if the legislature 

deliberately deviates from European law? ...................... 628
c. Do Swiss courts follow ECJ case law?.............................................  629

aa. General....................................................................................  629
bb. New ECJ case law..................................................................  631
cc. «Historic» interpretation.........................................................  632
dd. Gender equality law in particular............................................ 634

d. Swiss courts disregarding the EU orientation of the statutes 
that are at the basis of the market economy in particular ... 638

5. Result ......................................................................................................  643
V. The emergence of a «Swiss European law» ..................................................  645

G. Contributions of Swiss Law to Foreign, International and European Law 646
I. Preliminary remarks........................................................................................  646
II. Import of Swiss economic law by other jurisdictions.....................................  646

1. Civil Code ...............................................................................................  646
2. Unfair Competition Act...........................................................................  647
3. Exclusive distributor’s right to compensation for clientele................ 648
4. Debt brake ...............................................................................................  650
5. Public procurement law...........................................................................  651
6. Contingent capital instruments (CoCos)................................................. 652

III. International arbitration...................................................................................  652
IV. Investment law ...............................................................................................  655
V. The role of humanitarian international law.....................................................  657
VI. Direct democracy as an export hit?.................................................................  658

1. General .................................................................................................... 658
2. Lecturing the European Union? ..............................................................  659
3. Export of direct democracy to other nation states?.................................. 660

H. Conclusions .............................................................................................................. 661
I. Main characteristics of Swiss economic law................................................    661

1. Complex system of governance .............................................................. 661
2. Liberal roots............................................................................................. 661
3. Corporatism, cartelist tradition and federalism........................................ 662
4. Negotiation as the preferred mechanism of domestic law shaping 

and law enforcement......................................................................... 662
II. International and European law entering the Swiss legal order................  663

1. Unilateral action ..................................................................................... 663
2. Treaties ...................................................................................................  664

a. General..............................................................................................  664
b. Strategic considerations..................................................................... 666
c. Tactics of negotiation .......................................................................  667
d. Status of international law in the Swiss legal order.....................  669



Carl Baudenbacher

e. Dispute resolution ............................................................................  670
3. Import/export of foreign and international law........................................ 670

TV. Reverse discrimination or: Justice comes from abroad ....................................  672


