
The EU Crowdfunding 
Regulation

Edited hy
PIETRO ORTOLANI

AND
MARIJE LOUISSE

OXFORD
UNIVERSITY PRESS



Summary Contents

List of Contributors xix
List of Abbreviations and Terms xxi

PART I SKETCHING A LEGAL TAXONOMY
OF CROWDFUNDING

1. Introduction: Keep Calm and Continue Crowdfunding 3
Pietro Ortolani and Marije Louisse

2. The Crowdfunding Regulation in the Context of the Capital Markets Union 25
Eugenia Macchiavello

PART II DEFINING AND ASSESSING THE SCOPE OF 
THE CROWDFUNDING REGULATION

3. The Scope of the Crowdfunding Regulation and the Impact of Brexit 49
Petja Ivanova

4. Crowdfunding and UK Law 69
Gerard McMeel QC

5. EU Consumer Law and the Boundaries of the Crowdfunding Regulation 83
Martin Ebers and Benedikt M Quarch

6. Is the Crowdfunding Regulation Future-Proof? Forms of Blockchain-based 
Crowdfunding Falling Outside of the Scope of the Regulation 113
Raffaele Battaglini and Davide Davico

PART III REGULATING THE CROWDFUNDING 
SERVICE PROVIDERS UNDER

THE CROWDFUNDING REGULATION

7. Authorization and Supervision of Crowdfunding Service Providers 139
Marije Louisse and Adam Pasaribu

8. Organizational and Operational Requirements for Crowdfunding 
Service Providers 163
Kitty Lieverse and Wendy Pronk



Viii SUMMARY CONTENTS

PART IV THE POSITION OF PROJECT OWNERS UNDER 
THE CROWDFUNDING REGULATION AND BEYOND

9. The Regulatory Position and Obligations of Proj ect Owners 183
Jonneke van Poelgeest and Marije Louisse

10. Crowdfunding and Intellectual Property Protection 205
Christopher A Cotropia

11. Non-Profit Project Owners: Crowdfunding and Public Interest 
Litigation in the Digital Age 223
Sam Gaunt and Andrea Longo

PARTV PROTECTING THE CROWD UNDER THE 
CROWDFUNDING REGULATION AND BEYOND

12. Investor Protection on Crowdfunding Platforms 243
Joseph Lee

13. Secondary Trading of Crowdfunding Investments 267
Anne Hakvoort

14. Marketing Communications and the Digital Single Market 287
Catalina Goanta, Marije Louisse, and Pietro Ortolani

15. Reward-based Crowdfunding, the Digital Single Market, and 
EU Consumer Law 299
Margarita Amaxopoulou and Mateja Durovic

PART VI MANAGING, PREVENTING, AND RESOLVING 
CROWDFUNDING-RELATED DISPUTES

16. Civil and Commercial Jurisdiction in Crowdfunding-Related Litigation 321
Pietro Ortolani

17. Collective Redress in Crowdfunding 343
Tomas Arons

Index 361



Contents

List of Contributors xix
List of Abbreviations and Terms xxi

PART I SKETCHING A LEGAL TAXONOMY 
OF CROWDFUNDING

1. Introduction: Keep Calm and Continue Crowdfunding
Pietro Ortolani and Marije Louisse

I. The Road to an EU Crowdfunding Regulation 1.01
II. The Rise of Crowdfunding 1.03

III. Varieties of Crowdfunding 1.07
IV. Crowdfunding Vehicles and Techniques: The Role of Platforms 1.10
V. National Regulation of Crowdfunding 1.11

VI. Germany 1.14
1. S cope of the German Crowdfunding Regime 1.14
2. Regulatory Framework for Crowdfunding Platforms in Germany 1.15
3. Position ofthe Project Owner in Germany 1.18
4. Protection ofthe Crowd in Germany 1.19

VIL The Netherlands 1.21
1. Scope ofthe Dutch Crowdfunding Regime 1.21
2. Regulatory Framework for Crowdfunding Platforms in the Netherlands 1.22
3. Position ofthe Project Owner in the Netherlands 1.23
4. Protection ofthe Crowd in the Netherlands 1.24

VIII. France 1.26
1. Scope ofthe French Crowdfunding Regime 1.26
2. Regulatory Framework for Crowdfunding Platforms in France 1.29
3. Position of the Project Owner in France 1.32
4. Protection of the Crowd in France 1.34

IX. Italy 1.39
1. Scope ofthe Italian Crowdfunding Regime 1.39
2. Regulatory Framework for Crowdfunding Platforms in Italy 1.40
3. Position ofthe Project Owner in Italy 1.43
4. Protection ofthe Crowd in Italy 1.45

X. The Introduction of the Crowdfunding Regulation 1.52
XI. Overview of the Book 1.55

1. Part I: Sketching a Legal Taxonomy of Crowdfunding 1.55
2. Part II: Defining and Assessing the Scope of the Crowdfunding Regulation 1.56
3. Part III: Regulating the Crowdfunding Service Providers Under the 

Crowdfunding Regulation 1.59
4. Part IV: The Position of Project Owners Under the Crowdfunding 

Regulation and Beyond 1.61



X CONTENTS

5. Part V: Protecting the Crowd Under the Crowdfunding Regulation 
and Beyond 1.64

6. Part VI: Managing, Preventing, and Resolving Crowdfunding-Related 
Disputes 1-68

2. The Crowdfunding Regulation in the Context of the Capital Markets Union 
Eugenia Macchiavello

I. Putting the Crowdfunding Regulation in Context: Capital Markets
Union and Recent Challenges 2.01

II. Distinctive Features of Crowdfunding and Other Funding Options 2.10
1. FRC and Its Characteristics—General Aspects 2.10
2. Banking, Lending, and Payment Services 2.17
3. Business Angels, Venture Capital, and Private Equity Funds 2.25
4. IPOs, Investment Services, and Collective Investment Schemes 2.29
5. ICOs and Other Blockchain-based Offerings 2.36

III. Recent Evolution of the CMU and Implications for the Crowdfunding
Regulation 2.39

IV. Conclusions 2.46

PART II DEFINING AND ASSESSING THE SCOPE OF THE 
CROWDFUNDING REGULATION

3. The Scope of the Crowdfunding Regulation and the Impact of Brexit
Petya Ivanova

I. Introduction 3.01
II. The Scope of the Crowdfunding Regulation 3.03

1. General Overview and Objectives 3.03
2. From an Optional to a Mandatory Regime 3.06
3. Scope and Limits of Application 3.07
4. Statutory Exemptions 3.20
5. Article 1(3)—Relation to CRD IV 3.25
6. Application ratione temporis 3.27
7. Assessment of the Scope 3.29

III. The UK and the EU Crowdfunding Regulation 3.35
1. The Role of the UK in the Development of the EU Crowdfunding Regulation 3.35
2. Brexit and Its Consequences for the Application of the EU Crowdfunding 

Regulation 3.36
3. Brexit and Its Implications for the Development ofthe Crowdfunding Market 3.38

4. Crowdfunding and UK Law
Gerard McMeel QC

I. Introduction 4.01
II. A Note on Brexit 4.03

III. The Legislative Framework and Regulatory Regime for
Crowdfunding in the UK 4.04
1. The Development of the UK’s Regulation of Crowdfunding 4.06
2. The Regulated Activities Order 4.08
3. The Specified Investments in the RAO 4.09
4. Regulated Activities under the RAO 4.10



CONTENTS Xi

5. FC A Rules and Guidance 4.11
6. Rights under the FSCS and the FOS 4.12

IV. Authorization and Supervision of Crowdfunding Platforms 4.13
V. Protection ofthe Crowd and Project Owners 4.16

1. Protection of the Crowd in Equity Crowdfunding 4.17
2. Protection of the Crowd in Loan-based Crowdfunding 4.21
3. Protection of the Borrower in Loan-based Crowdfunding 4.29

VI. Conclusion 4.30

5. EU Consumer Law and the Boundaries of the Crowdfunding Regulation 
Martin Ebers and Benedikt M Quarch

I. Introduction 5.01
II. The Consumer in the Crowdfunding Market 5.03

1. Business Models in the Crowdfunding Market 5.04
2. The Consumer in the Crowdfunding Market 5.09
3. The Consumer under EU Law 5.13
4. The Consumer in Crowdfunding 5.16

III. Protection ofConsumers as Project Owners 5.17
1. Crowdfunding Regulation 2020/1503 5.17
2. Consumer Credit Directive 2008/48 5.28
3. Mortgage Credit Directive 2014/17 5.53
4. Financial Services Distance Selling Directive 2002/65 5.59
5. Protection under National Law 5.64

IV. Protection of Consumers as Investors 5.69
1. Crowdfunding Regulation 2020/1503 5.70
2. MiFID II Directive 2014/65 5.74
3. Prospectus Regulation 2017/1129 5.87
4. PRIIPs Regulation 1286/2014 5.99
5. Investor Compensation Schemes Directive 97/9 5.107
6. Protection under National Law 5.109

V. General Consumer Protection Laws and Crowdfunding 5.110
1. Unfair Commercial Practices Directive 2005/29 5.111
2. Digital Content and Services Directive 2020/770 5.113
3. Unfair Contract Terms Directive 93/13 5.114

VI. Summary 5.115

6. Is the Crowdfunding Regulation Future-Proof? Forms of Blockchain-based 
Crowdfunding Falling Outside of the Scope of the Regulation 
Raffaele Battaglini and Davide Davico

I. The Problem of Token and Cryptocurrency Classification 6.01
II. Token Classification within the European Union 6.10

1. EBAandESMA 6.11
2. Italy 6.12
3. Lithuania 6.14
4. Malta 6.17

III. Token Classification outside the European Union 6.18
1. Switzerland 6.19
2. San Marino 6.21
3. United Kingdom 6.22



Xii CONTENTS

4. Liechtenstein 6.23
5. Singapore 6.24

IV. Definitions of Token Offerings 6.25
V. Laws and Guidelines on Token Offerings 6.32

1. Switzerland 6.33
2. Malta 6.34
3. Republic of San Marino 6.35
4. Lithuania 6.36
5. Singapore 6.37

VI. The EU Digital Finance Package 6.38
VIL The Scope of the MICA Regulation 6.43

VIII. Categories of Crypto-assets Falling into the MICA Regulation Scope 6.55
IX. Requirements to be Fulfilled by Crypto-asset Issuers under the MICA

Regulation 6.60
1. The Crucial Role of the ‘White Paper’ 6.60
2. The ‘Other Crypto-assets’ Regime 6.69
3. The ART Regime 6.72
4. The EMT Regime 6.79

X. Authorization and Obligations of Crypto-asset Service Providers 6.83
XI. Will a Financial Regulatory Framework (Inclusive of the

Crowdfunding Regulation and the MICA Regulation)
be effectively omni-comprehensive? 6.95

PART III REGULATING THE CROWDFUNDING SERVICE
PROVIDERS UNDER THE CROWDFUNDING REGULATION

7. Authorization and Supervision of Crowdfunding Service Providers
Marije Louisse and Adam Pasarihu

I. Introduction 7.01
II. The Authorization of Crowdfunding Service Providers 7.03

1. Competent Authorities 7.03
2. Definition of Crowdfunding Services and Scope of Authorization 7.05
3. Authorization Process ' 7.10
4. Withdrawal of Authorization 7.19
5. Cross-border Provision of Crowdfunding Services 7.21
6. Register of Crowdfunding Service Providers 7.26

III. Supervision by the Competent Authorities 7.27
1. Obligations of Crowdfunding Service Providers towards Competent

Authorities 7.27
2. Investigatory and Supervisory Powers 7.29
3. Powers to Impose Sanctions 7.31
4. Publication of Decisions 7.33
5. Safeguards when Exercising Powers 7.37
6. Cooperation 7.38
7. Complaint Handling 7.42

IV. Other Activities by Crowdfunding Service Providers 7.44
1. Investment Services 7.45
2. Managing an AIF or UCITS 7.57



CONTENTS Xiii

3. Payment Services 7.59
4. Market Access under National Regimes 7.62

V. Conclusion 7.65

8. Organizational and Operational Requirements for
Crowdfunding Service Providers
Kitty Lieverse and Wendy Pronk

I. Introduction 8.01
II. Governance Arrangements and Operational Requirements 8.07

1. Effective and Prudent Management 8.07
2. Complaints Handling 8.12
3. Conflicts of Interest 8.20

III. Provision of Crowdfunding Services 8.25
1. General Duty of Care 8.25
2. Due Diligence Requirements 8.28
3. Individual Crowdfunding Offer 8.32
4. Individual Portfolio Management of Loans 8.33
5. Provision of Asset Safekeeping Services and Payment Services 8.41

IV. Prudential Requirements for Crowdfunding Service Providers 8.45
V. Rules in Respect of Outsourcing 8.55

VI. Conclusion 8.60

PART IV THE POSITION OF PROJECT OWNERS UNDER THE 
CROWDFUNDING REGULATION AND BEYOND

9. The Regulatory Position and Obligations of Project Owners 
Jonneke van Poelgeest and Marije Louisse

I. Introduction 9.01
II. Meet the Project Owner 9.04

1. (Legal) Person Acting in the Course of Its Business or Profession 9.05
2. Funding through Investment or Loan-based Crowdfunding 9.06
3. Attraction of Loans or Issuance of Transferable Securities or

Other Admitted Instruments for Crowdfunding Purposes 9.07
4. Crowdfunding Offers with a Maximum Amount of EUR 5 Million 9.09
5. Shareholders, Managers, and Employees Cannot Act as Proj ect Owners 9.09

III. Obligations of Crowdfunding Service Providers in Relation
to Project Owners 9.13
1. DutyofCare 9.13
2. Remuneration 9.15
3. Due Diligence of Project Owners 9.16
4. Credit Risk Assessment and Valuation 9.17

IV. No Authorization Requirement for Project Owners? 9.21
1. Exemption from Authorization Requirement for Credit Institutions 9.22
2. Exemption from the Prohibition to Take Deposits and Other Repayable Funds 9.23 
3. Proj ect Owners that Accept Funds through Loans or the

Issuance of Debt Securities 9.24
4. Project Owners that Accept Funds through the Issuance of Equity Securities 9.25

V. Main Obligations of the Project Owner under the Crowdfunding Regulation 9.26
1. Information Obligations 9.26



XiV CONTENTS

2. The Crowdfunding Offer 9.34
3. Concurrence with Other EU Directives and Regulations 9.37

VI. Protection of the Project Owner: The Missing Piece? 9.41
1. Multi-Layered Relationship between Project Owner and

Crowdfunding Service Provider 9.42
2. Civil Liability Aspects of Crowdfunding 9.43'
3. Issues Requiring Clarity in Respect of Exemption from

Authorization and Prospectus Requirements 9.46
4. Dependence on National Regimes Due to Restrictive Scope of

Crowdfunding Regulation 9.47
5. No Differentiation between Sophisticated and 

Non-Sophisticated Project Owners 9.48
VII. Conclusion 9.49

10. Crowdfunding and Intellectual Property Protection 
Christopher A Cotropia

I. Introduction 10.01
II. Crowdfunding and Intellectual Property as Innovation Facilitators 10.06

1. Crowdfunding as Innovation Accelerator 10.07
2. Intellectual Property as an Innovation Facilitator 10.10

III. Copying Exposure in Crowdfunding and Potential Intellectual Property 
Solutions 10.16
1. Crowdfunding and Public Disclosure 10.18
2. Limits to Trade Secret Protection and Self-Help in Crowdfunding 10.23
3. Possible Intellectual Property Solutions to Address Copying Concerns 10.35

IV. Signalling Intellectual Property Protection and Crowdfunding Success 10.57
1. Intellectual Property as a Positive Signal to Investors and Buyers 10.59
2. Empirical Studies on Intellectual Property Signalling in Crowdfunding 10.61

V. Conclusion and Takeaways 10.78

11. Non-Profit Project Owners: Crowdfunding and Public Interest 
Litigation in the Digital Age
Sam Gaunt and Andrea Longo

I. Introduction 11.01
II. Crowdfunding and Public Interest Litigation:

Blurring the Public/Private Divide 11.04
1. Crowdfunding Models and Non-Profit Projects 11.05
2. Public Interest Litigation 11.07

III. Crowdfunding for PILs and Access to Justice:
Revolutionary or Problemiatic? 11.14
1. Project Owners 11.18
2. Funders 11.24
3. Lawyers 11.27
4. Concluding Remarks on the Position of Different Stakeholders

in PIL Crowdfunding 11.29
IV. Future Prospects 11.30

1. Dilemmas and Opportunities 11.31
2. Regulatory Mechanisms: Public or Private? 11.33

V. Conclusion 11.35



CONTENTS XV

PARTY PROTECTING THE CROWD UNDER THE 
CROWDFUNDING REGULATION AND BEYOND

12. Investor Protection on Crowdfunding Platforms
Joseph Lee

I. Introduction 12.01
II. Investor-focused Objectives of Crowdfunding 12.04

1. Reaching Out to Investors 12.05
2. Increasing Returns and Enhancing Value for Investors 12.06
3. Closing the Trust Gap between Investors and Other

Participants in Crowdfunding 12.08
III. Investor Protection and the Scope of the Regulation 12.10
IV. Categorization of Investors: Sophisticated and Non-Sophisticated 12.14 

1. Definition ofSophisticated and Non-Sophisticated Investors 12.15
2. Treatment ofSophisticated and Non-Sophisticated Investors 12.19
3. Comparison with MiFID II 12.24
4. Reflections on Investor Categorization and Discrimination 12.26

V. Information to Clients 12.29
1. General Requirements 12.30
2. Reflections on Market Transparency and Market Confidence 12.31

VI. Default Rate Disclosure 12.32
1. General Requirements 12.33
2. Reflections on Default Differentiation 12.34

VII. Entry Knowledge Test, Simulation of the
Ability to Bear Loss and Investment Limits 12.35
1. General Requirements 12.36
2. Comparison with MiFID II 12.42
3. Reflections on the Entry Knowledge Test 12.43

VIII. Pre-contractual Reflection Period 12.44
1. General Requirements 12.45
2. Reflections on the Pre-contractual Reflection Period 12.47

IX. Key Investment Information Sheet 12.52
1. General Requirements 12.53
2. Reflections on the Role of the CSP as a Trusted Information Gatekeeper 12.58

X. Conclusion 12.60

13. Secondary Trading of Crowdfunding Investments
Anne Hakvoort

I. Introduction 13.01
II. The Scope of the Crowdfunding Regulation Compared with 

the MiFID II Framework 13.05
1. CSP and Crowdfunding Services 13.08
2. Difference between a CSP and an Investment Firm 13.10
3. Some Further Scoping Questions 13.15

III. Secondary Trading of Crowdfunding Investments 13.21.
1. Bulletin Board 13.24
2. A Multilateral Trading Facility (MTF) and an Organized

Trading Facility (OTF) 13.35



XVi CONTENTS

3. From Loans to Transferable Debt Securities 13.45
4. What Can a CSP Do When Operating a Bulletin Board? 13.55
5. Or Is There a Workaround? 13.62

IV. Full Regulation: Just a Matter of Time? 13.64

14. Marketing Communications and the Digital Single Market
Catalina Goanta, Marije Louisse, and Pietro Ortolani

I. Introduction 14.01
II. Requirements Regarding Marketing Communications 14.06

1. Origin of the Provision—Comparison with MiFID II 14.07
2. Identifiability of Marketing Communications:

A Comparison with the EU Consumer Acquis 14.09
3. Outsourcing to Third Parties 14.12
4. Fair, Clear, and Not Misleading Content 14.16
5. Cross-border Dissemination of Marketing

Communications and Translation 14.19
6. Disproportionate Targeting 14.20
7. Role of Competent Authorities in Overseeing Compliance 14.21

III. Publication of National Provisions 14.22
1. Role of Competent Authorities in the Publication of National Provisions 14.24
2. Role ofESMA in the Publication of National Provisions 14.26
3. Competent Authorities Reporting to ESMA on Enforcement Actions 14.30

IV. Conclusions 14.32

15. Reward-based Crowdfunding, the Digital Single Market, and 
EU Consumer Law
Margarita Amaxopoulou and Mateja Durovic

I. Introduction 15.01
II. A Brief Overview of Reward-based Crowdfunding 15.05

III. Applicability of the EU Consumer Protection Law Acquis to RBC 15.07
1. Who Is Who:‘Consumers’versus‘Traders’ 15.08
2. The Parties in RBC: Backers, Project Owners, and

Crowdfunding Platforms 15.09
IV. The Unfair Commercial Practices Directive in RBC:

Protective Thresholds and Interpretative Challenges 15.15
1. Background 15.16
2. Scope and Application to RBC 15.17
3. Implications ofthe Application of the UCPD to RBC 15.24

V. Unfair Contract Terms Directive: ‘Good Faith’ in the Brave
New World of RBC 15.30
1. Background 15.30
2. Scope and Application to RBC1 15.31
3. Implications of Application ofthe UCTD to RBC 15.35

VI. Conclusion 15.40



CONTENTS XVli

PART VI MANAGING, PREVENTING, AND RESOLVING 
CROWDFUNDING-RELATED DISPUTES

16. Civil and Commercial Jurisdiction in Crowdfunding-Related Litigation
Pietro Ortolani

I. Introduction 16.01
II. Role of Jurisdiction in Crowdfunding-Related Disputes:

Why Does It Matter 16.03
III. Investor versus Crowdfunding Service Provider:

Overview and General Jurisdiction 16.10
1. Consumer Jurisdiction 16.12
2. Contractual Jurisdiction 16.20
3. Tortious Jurisdiction 16.23

IV. Investor versus Project Owner 16.24
1. Consumer Jurisdiction 16.26
2. Tortious Jurisdiction 16.31
3. Contractual Jurisdiction 16.36

V. Private Ordering Solutions 16.41
1. Choice-of-court Agreements 16.42
2. Arbitration Agreements 16.45

VI. Conclusion 16.50

17. Collective Redress in Crowdfunding
Tomas Arons

I. Introduction 17.01
II. Directive on Representative Actions for the Protection of the Collective

Interests of Consumers 17.04
III. French Collective Redress Model: Action de Groupe 17.07
IV. German Collective Redress Model 17.16

1. Capital Markets Model Case (KapMuG) Proceedings 17.16
2. Model Declaratory Proceedings (Musterfeststellungsverfahren) 17.25

V. Dutch Collective Redress Models 17.29
1. Safeguard Assessment 17.34
2. Collective Proceedings: Declaratory Relief 17.40
3. Collective Damage Claims 17.42
4. Binding Collective Settlements 17.51
5. Claimcode 2019 17.55

VI. Conclusion 17.57

Index 361


