TRUSTS, WILLS AND PROBATE LIBRARY

LEWIN ON TRUSTS

TWENTIETH EDITION

But they thinke it against al right and iustice, that men shuld be bound to those
laws, which other be in numbre mo then be able to be readde, or els blinder and
darker, then that any man can well understand them.

Sir Thomas More
Bencher of Lincoln's Inn
Utopia, book Il

BY
LYNTON TUCKER, M.A,, B.C.L.

Barrister of Lincoln’s Inn

NICHOLAS LE POIDEVIN, Q.C., M.A,, LL.B.

Bencher of Lincoln’s Inn

JAMES BRIGHTWELL M.A., LL.M.

Barrister of Lincoln's Inn
EDITOR

THOMAS FLETCHER, M.A., LL.M.

Barrister of The Inner Temple
ASSISTANT EDITOR

AIDAN BRIGGS, B.A.

Barrister of The Inner Temple
SPECIAL CONTRIBUTOR

SIMON ADAMYK, M.A,, LL.M.

SWEET & MAXWELL THOMSON REUTERS



CONTENTS

VOLUME 1
Page
Foreword v
Preface vii
Thomas Lewin XV
Derivation of Chapters in the 20th from the 19th Edition XXiX
Destination of Chapters from the 19th to the 20th Edition XXXiii
TabIE Of CASES.....iveiiiiiiiieiee ettt neere st ens XXXV
Table of Statutes CCCXXXi
Table of Court Rules and Practice Directions ccelxxxv
Table of Statutory Instruments ccexciii
Table of Legislation of the Commonwealth, the British Islands and
HONG KONttt ettt sae s neane s cdv
Table of European and International Conventions, Legislation and
REGUIALIONS. .....ccvieeei et e cdxi
PART ONE
Definition, Classification and Creation of Trusts
1. Definition and Classification
1. Definition of a trust 1-001
2. Classification of trusts 1-028
3. Classification of equitable interests under trusts 1-036
2. Parties and Property for Express Trusts
1. Requisites for the creation of an express trust 2-001
2. Who may be a settlor 2-002
3. Who may be a trustee 2-014
4. Who may be a beneficiary 2-025
5. What property may be made subject to a trust 2-034
3. Principal Methods of Constitution of Express Trusts
1. Introduction 3-001
2. Express lifetime declarations of trust 3-004
3. Transfers to trustees 3-021

4. When atrust is fully constituted on a transfer to trustees . . . 3-034



xviii CONTENTS

5. Creation of new settlements in the exercise of powers................... 3-054

6. Testamentary and SECret trUSES........ccoivevvierierieesiseee e 3-065
4. Creation of Trusts by Contract

1. SCOPE OF CRAPLET....cveici i 4-001

2. The seller under a specifically enforceable contract...........cc.ccceevnee 4-003

3. Covenants to settle Property.......ccccvcieiieiereieseserce e 4-012

4. MULURL WITIS.....oiiiic e 4-035

5. Other contracts and covenants to make a Will............ccccocooeovieinnne. 4-059

6. Policies written under the Married Women’s Property Act . . 4-069
5. Requirements for Essential Validity of Express Trusts

1. Validity of and challenges to eXpress trusts...........coceeveevrereriervannnnns 5-001

2. The requisite intention to create a truSt.........c..ccocevvvevvievereresiesiesienns 5-002

3. Trusts held to be Shams.........c.cociiiiiiici e 5-020

4. Certainty of objects of the trust..........c.coeevvie e, 5-045

5. Trusts for non-charitable purposes and unincorporated non-

charitable assOCIatioNS..........ccooiieeriieiirreee e 5-052

6. Rectification and reSCISSION..........ccovreirirriree e 5-068
6. Legality of Object of Trust

L. INErOAUCTION. ...t 6-001

2. Trusts against the policy of the law...........cccviiiveiiiiecccc s 6-003

3. PEIPELUILIES. ... eveeeesieieiec sttt 6-037

4. ACCUMUILIONS. ...ttt 6-144

5. Restrictions on alienation and protective trusts...........coceevvivrerieinannns 6-179
7. Interpretation of Express Trusts

L. INEFOAUCHION. ... 7-001

2. Evidence to interpret settlements...........ccoooieeereienieienceecn e 7-004

3. Interpretation of trusts for children...........ccccocovviniiciei s 7-020

4. Interpretation of executory trusts

5. Interpretation of executed trusts...............

6. Referential trusts.........ccoccoeoieieniiinncnnns

7. STALULOTY TIUSES ..eeeiiieiicieicee e

10

. Trusts Arising by Operation of Law Generally

L. INErOAUCTION. ... e

2. Classification of resulting trusts

3. Classification of constructive trusts and constructive trustee-
SNIP 1ot

4. Constructive trusts imposed on certain acquisitions

. Resulting and other Trusts Arising upon Failure of Disposi-
tions
1. SCOPE Of ChaPter...ccucveiiice e 9-001
2. Dispositions on trust which fail to exhaust the beneficial inter-
L] ST ST PPPTP 9-002
3. QUISLCIOSE TTUSES.....veviviiviiiiieiee ettt 9-040
4. Surplus assets of non-charitable unincorporated associations
and relief fuNdS.........cooi 9-066

. Trusts Arising in Relation to the Acquisition of Property
1. Scope of chapter 10-001



CONTENTS XiX

2. Resulting trusts on gratuitous lifetime transfers 10-002
3. Purchase in the name of another 10-019

4. Beneficial interests of two or more persons 10-050

5. Joint bank accounts 10-094

PART TWO
Foreign Elements

11. Jurisdiction, Service and Judgments
1. Introduction 11-001
. Jurisdiction of the English court at common law 11-004
3. Jurisdiction of the English court under European legislation . 11-016
4. Jurisdiction clauses 11-056
5. Jurisdictional immunities 11-090
6
7

N

. Submission to the jurisdiction 11-093
. Bringing the parties before the court—service 11-097
8. Recognition and enforcement of foreign judgments 11-132
12. Choice of Law
1. Introduction 12-001
2. Transfers into trusts and choice of law 12-008
. Validity of trusts themselves—choice of law 12-063
Forced heirship rights 12-145
Foreign incapacities of beneficiaries 12-157
“Firewalls” 12-165

o oA w

PART THREE
The Trustees

13. Becoming a Trustee
1. Number of trustees 13-001
2. Acceptance and disclaimer of trusts 13-007
3. Considerations before acceptance 13-028
4. Duties of a new trustee 13-032
14. Death, Retirement and Removal of Trustees
1. Death of trustee 14-001
2. Voluntary retirement of trustee 14-004
3. Compulsory retirement of trustee 14-032
4. Removal of trustee 14-065
15. Appointment of New Trustees
1. Express powers 15-001
2. Section 36 of the Trustee Act 1925 15-006
3. General considerations 15-047
4. Appointment of new trustees by the court 15-080



XX

16

17

18

19

20.

CONTENTS

. Appointment of New Trustees in place of Trustees Lacking

Mental Capacity

BN

5.

. Introduction 16-001

Appointment under statutory and express powers 16-013
Appointment at the instance of beneficiaries 16-028
Appointment by the court 16-034

Retirement or removal without new appointment 16-039

. Vesting Trust Property and Indemnity on Change of Trus-

tees

1.

2.
3.

Vesting trust property on a change of trustees 17-001
Vesting and similar orders 17-031
Indemnity of former trustees 17-056

. Particular Trustees

1.

2.
3.
4.

Judicial trustees 18-001

The Public Trustee 18-011
Custodian trustees 18-059
Trust corporations 18-068

. Indemnity of Trustees

1.

2.

3.
Remuneration of Trustees

1.

oo AN

Introduction 19-001
Indemnity out of trust property in respect of administration

expenses 19-003
Personal rights of indemnity against beneficiaries 19-057

General 20-001

Authorisation by trust instrument 20-009

Authorisation by statute 20-036

Authorisation by the court 20-047

Authorisation by the beneficiaries 20-058

Remuneration at the end of the trust or trusteeship 20-060

PART FOUR

The Beneficiaries and Beneficial Interests

21. Disclosure to Persons Interested under the Trust

1

8.

No gk wd

. Introduction 21-001

Trustees’ duty to notify beneficiaries of their interests 21-008
Disclosure by trustees to beneficiaries on demand 21-020
Voluntary disclosure by trustees to beneficiaries 21-104
Disclosure in trust litigation 21-108

Disclosure by outgoing trustees to their successors 21-119
Disclosure by and to settlors and protectors 21-123
Disclosure under the data protection legislation 21-130

22. The Right to Call for the Trust Property

1
2

. Scope of chapter 22-001

. Distribution when one or more beneficiaries absolutely entitled 22-003



2.

CONTENTS

Bringing the trust to an end 22-014

23. Capital and Income

1.

oG s wN

10.

Introduction 23-001

What receipts are capital and what are income 23-013
Apportionment by time 23-072

Usual incidence of expenses 23-090

Fairness as between income and capital beneficiaries generally. 23-113

Implied duty to convert residuary personalty—first branch of
the rule in Howe v Lord Dartmouth 23-118

Apportionment of income pending conversion—second branch

of the rule in Howe v Lord Dartmouth 23-136

. Income of parts of estate later applied to debts and legacies

—Allhusen v Whittell 23-163

Life tenant’s rights in reversionary interests—Re Earl of Ches-

terfield's Trusts 23-174

Apportionment of deficient securities—Re Atkinson and Re

Bird 23-186

24. Distributions from the Trust Fund

1.

NoakwnN

8.
25. Hot
26. Assi
1.
2.
3.
4.
5.

Introduction 24-001

General duty of trustee 24-004

Advertisement and searches for those entitled 24-010
Distribution notwithstanding third-party claims 24-027
Circumstances of beneficiaries affecting distribution 24-048
Effect of dealings by beneficiaries 24-088

Manner of payment 24-099

Final distribution—settling accounts—release 24-104
chpot 25-001

gnment of Equitable Interests and Priorities

Scope of chapter 26-001

Assignability 26-002

Priority and equities affecting assignees of interests 26-013
Priority from notice—the rule in Dearie v Hall 26-028
Stop orders on funds in court 26-064

27. Trusts and Insolvency

1.

© N s WD

Introduction 27-001

Trusts that prejudice the settlor’s creditors 27-002
Insolvency of a trustee—trusteeship 27-016

Insolvency of a trustee—effect on trust property 27-026
Insolvency of a trustee—trustee’s right of indemnity 27-039
Insolvency of a trustee—breach of trust 27-061

Insolvency of a beneficiary 27-084

Winding up a trust 27-093

xxi



XXii CONTENTS

VOLUME 2
PART FIVE
Powers

28. Powers Generally
1. Scope of chapters 28-001
Classification and terminology of powers 28-004
Creation of powers 28-029
Third party power and consents 28-036
Who can exercise a power 28-061
Delegation of powers 28-110
7. Disclaimer and release of powers 28-138
29. Exercising Powers
1. Scope of chapter 29-001
Duties of donees—preliminary matters 29-002
Duties of donees—considering exercise of powers 29-031
Manner of exercise of powers 29-066
Time for exercise of powers 29-084
6. Giving reasons for decisions 29-103
30. Defective Exercise of Powers
1. Scope of chapter 30-001
Defective execution 30-002
Excessive execution 30-016
Mistake, misapprehension and inadequate consideration .... 30-030
Fraud on a power—ulterior purposes 30-066
Duress, undue influence and misrepresentation 30-095
5. Control by the court 30-099
31. Powers of Maintenance
1. Section 31 of the Trustee Act 1925 31-001
2. Points in regard to maintenance 31-038
3. Vesting orders with a view to maintenance or benefit 31-049
32. Powers of Advancement
1. Express powers of advancement 32-001
2. Advancement by the court 32-006
3. The statutory power 32-011
4. Exercise of the power 32-040
33. Powers of Appointment, Amendment and Like Powers
1. Scope of chapter 33-001
General powers of appointment 33-002
Special powers of appointment 33-017
Intermediate powers of appointment 33-044
Powers of addition and exclusion 33-058
Powers of amendment 33-071
Powers of transfer to other settlements 33-085
Powers of revocation 33-089

ook wbd

SN

ok wnD

©O NGk wN



CONTENTS xXiii

PART SIX
Administration of the Trust Property

34. Administrative Duties of Trustees
1. Duties of care 34-001
Getting in the trust property 34-015
Safe custody of the trust property 34-026
Management of the trust property 34-050
Insurance 34-063
Nominees and uncertificated holdings 34-077
7. Income of stocks and shares 34-099
35. Investment by Trustees
1. Statutory powers of investment 35-001
Express powers of investment 35-009
Former statutory powers of investment 35-036
Auxiliary powers 35-040
Exercise of powers of investment 35-055
Investment on mortgage 35-079
7. Acquisition of land 35-120
36. Administrative Powers of Trustees
1. General 36-001
Power to employ agents 36-009
Powers of appropriation 36-075
Powers of compromise 36-091
Power to carry on business 36-106
Powers in connexion with mortgages 36-114
Powers of borrowing 36-120
Miscellaneous powers 36-129
9. Effect of order for administration 36-139
37. Trusts of Land and Chattels
1. Introduction 37-001
2. Trusts of land 37-004
3. Powers of trustees of land 37-013
4. Rights of beneficiaries of trusts of land 37-055
5. Chattels 37-078
38. Settled Land
. The Settled Land Act 1925 38-001
Who can exercise the Settled Land Act powers 38-008
The tenant for life of settled land as trustee 38-049
General provisions affecting the powers of a tenant for life. . 38-063
The powers and duties of Settled Land Act trustees 38-091
Settled Land Act powers of sale and exchange 38-108
Settled Land Act leasing powers 38-117
. Further Settled Land Act powers 38-140
Special classes of property under the Settled Land Act 38-168
. Incumbrances on settled land 38-182

IR

o gk whbd

© N gk wd

[N

©WoNO~wDd

=
o



XXiv

11.
12.
13.

14.

15.
16.

17.

CONTENTS

Application of capital money under the Settled Land Act . . . 38-189
Powers of improvement of settled land generally 38-217
Procedure for raising capital money for improvements to set-
tled land 38-221
Incidence of costs of improvements to settled land as between
capital and income 38-225
Improvements to settled agricultural land 38-236
Miscellaneous provisions affecting improvements to settled
land 38-243
Scheduled improvements 38-248

PART SEVEN

Proceedings and Remedies

39. Applications

1.

2.

3.

4.
5.

Scope of chapter 39-001

Application to court 39-007
Construction—approval of legal opinion 39-080
Court’s role in connection with powers 39-085
Payment into court 39-111

40. Safeguarding Trust Property from Breach of Trust

1.

ook wd

7.

Methods of safeguarding surveyed 40-001
Securing proper trustees 40-003

Stop notices and stop orders 40-006
Injunctions 40-010

Compulsory payment into court 40-018
Summary orders for accounts 40-029
Appointment of a receiver 40-033

41. Personal Remedies against Trustees for Breach of Trust

1.

o gh WD

7.
8.
9.

Introducti on 41-001
Personal accountability and compensation for breach of trust. 41-002
Locus standi for a breach of trust action 41-071
Contribution between trustees 41-081
A trustee’s responsibility for others 41-094
Defence of concurrence, acquiescence or release and confirma-
tion by a beneficiary 41-106
Defence under exculpatory provisions 41-127
Power of court to relieve a trustee from personal liability . . . 41-148
Civil imprisonment and criminal restitution 41-156

42. Personal Remedies against Recipients

1.

abkrown

Scope of chapter 42-001

Common law action for recovery of money paid by mistake . 42-004
Equitable recoupment 42-010

Personal Diplock remedy 42-014

Knowing receipt 42-022



CONTENTS XXV

6. Trustee de son tort 42-101

7.

Inconsistent dealing by lawful recipients of trust property . . . 42-111

43. Remedies against Accessories

1.

aprwn

6.

Scope of chapter 43-001

Impounding to indemnify trustees 43-002
Impounding to indemnify beneficiaries 43-007
Dishonest assistance 43-014

Directors of corporate trustee 43-063
Remedies in tort 43-068

44, Proprietary Remedy and Tracing against Trustees and Third

45.

46.

47.

48

49

50

Parties

No oA wN R

8.

. Introduction 44-001

General 44-010

Mixed substitutions—bank accounts 44-063

Mixed substitutions—acquisitions and insurance 44-074
Mixtures and problems of identification 44-094

. Improvements to land and chattels 44-100

When trust assets become untraceable 44-111
Purchase without notice 44-119

Unauthorised Profits

1.
2.
3.

The general principle 45-001
Renewal of leases and purchase of reversion by trustees .... 45-002
Profits from transactions with third parties 45-032

Conflicts of Interest

1.

2.
3.
4.

Purchase of trust property by trustees and other self-dealing
transactions 46-001

Interest of trustees in exercise of dispositive powers 46-069

Purchase of beneficial interest from beneficiary 46-091

Bona vacantia—adverse title—jus tertii 46-097

Remedies against Third Parties Otherwise than in Respect of

Breach of Trust

1.
2.

The general rule and derivative actions 47-001
Claims in tort by beneficiaries for negligence 47-018

. Costs of Proceedings

1.
2.
3.
4.

Costs of trust proceedings 48-001

Costs of proceedings against the trust or the trust property . . 48-089
Costs of third-party proceedings 48-109

Beddoe applications 48-130

. Alternative Dispute Resolution

1.

2.
3.

Avrbitration 49-001
Mediation 49-027
Other forms of alternative dispute resolution 49-036

. Limitation of Actions

1.

2.
3.
4.

Scheme of chapter 50-001

Fraud and retention of trust property 50-004
Other claims 50-018

Constructive trusts and similar liabilities 50-056



XXVi

5.
6.

CONTENTS

Future interests in land 50-091
Extension and postponement of limitation periods 50-144

51. Trusts and Divorce

1.

agkrown

Introduction 51-001

Challenging a trust in English matrimonial proceedings .... 51-020
Variation of nuptial settlements 51-031

Treatment of a trust as a spousal resource 51-045

Disclosure of information by trustees in English matrimonial

proceedings 51-052
Trustees’ conduct in relation to matrimonial proceedings. . . . 51-067

PART EIGHT

Lawful Departure from the Trusts

52. Enlargement of Administrative Powers by the Court

1. Inherent jurisdiction 52-001
2. Management and administration—section 57 of the Trustee

Act 1925 52-008

3. Transactions affecting land—section 64 of the Settled Land

Act 1925 52-025

53. Variation

1. Scope of chapter 53-001
. By agreement 53-003

2
3. Compromise jurisdiction 53-005
4

. The Variation of Trusts Act 1958 53-008

PART NINE

Trusts, Regulation and Crime

54. Registration and Regulation

1. Introduction 54-001

2. Registration and supervision of trustees 54-004

3. Trustee records of beneficial ownership 54-014

4. Trusts and registration of persons with significant control over
companies 54-021

5. Customer due diligence under the money laundering regula-
tions 54-035

6. CRS, FATCA and DAC 6 Reporting 54-102

55. Trustees Involved with Criminal and Terrorist Property

1. Scheme of chapter 55-001

2. The legislation 55-003

3. Proceeds of crime 55-005

4. Property connected with terrorism 55-040



CONTENTS XXvii

. Duties of disclosure and non-disclosure 55-062
. Guidance for trustees 55-076

. Confiscation and similar orders 55-123

5
6
7. Civil recovery of proceeds of crime 55-095
8
9

. Unexplained wealth orders 55-137



