INTERNATIONAL COMMERCIAL
ARBITRATION

SECOND EDITION
2014

VOLUME I: INTERNATIONALARBITRATION AGREEMENTS

Gary B. Born

Wolters Kluwer

Law & Business



'l

Summary of Contents

VOLUMEI
Introduction
Chapter 1
Overview of International Commercial Arbitration
§1.01 History of International Arbitration
§1.02 Objectives of International Commercial Arbitration
§1.03 Increasing Use oflnternational Commercial Arbitration
§1.04 Overview of Contemporary Legal Framework for International Commercial
Arbitration
§1.05 Theories oflnternational Arbitration
§1.06 Overview of Sources of Information About International Arbitration
PARTI

INTERNATIONAL ARBITRATIONAGREEMENTS

Chapter 2

Legal Framework for International Arbitration Agreements

§2.01 Introduction

§2.02 Definition of "Agreement to Arbitrate"

§2.03 OtherJurisdictional Requirements Affecting Legal Regime Applicable to
International Arbitration Agreements

§2.04 Relevance of Arbitral Seatto Legal Framework Governing International Arbitration
Agreements

Chapters

International Arbitration Agreements and Separability Presumption
§3.01 Introduction

§3.02 Development of Separability Presumption

§3.03 Applications of Separability Presumption

Chapter 4

Choice of Law Governing International Arbitration Agreements

§4.01 Introduction

§4.02 Consequences of Separability Presumption for Choice of Law Applicable to
International Arbitration Agreements

§4.03 Issues Governed by Law Applicable to International Arbitration Agreements

§4.04 Choice-of-Law Rules Applicable to Formation and Substantive Validity of
International Arbitration Agreements

§4.05 Choice of Law Governing Nonarbitrability

§4.06 Choice-of-Law Rules Applicable to Formal Validity of International Arbitration

Agreements

§4.07 Choice-of-Law Rules Applicable to Capacity to Conclude International Arbitration
Agreements

§4.08 Choice-of-Law Rules Applicable to Authority to Conclude International Arbitration
Agreements

§4.09 Choice-of-Law Rules Applicable to Interpretation of International Arbitration
Agreements

70
93

97

214
218

225

229
229
240
293
345
349
350

354
401

472

473

475
489

490
597

617

626

632

635



xii Summary of Contents

Chapter 5

Formation, Validity and Legality of International Arbitration Agreements
§5.01 Introduction

§5.02 Formal Validity of International Arbitration Agreements

§5.03 Capacity to Conclude International Arbitration Agreements

§5.04 Formation of International Arbitration Agreements

§5.05 Incorporation of Arbitration Agreements

§5.06 Substantive Validity of International Arbitration Agreements
§5.07 Severability of Invalid Provisions of Arbitration Agreement

§5.08 Failure to Comply With Pre-Arbitration Procedural Requirements
§5.09 Existence of "Dispute" Within Meaning of Dispute Resolution Agreement

Chapter 6

Nonarbitrability and International Arbitration Agreements

§6.01 Introduction

§6.02 Nonarbitrability in International Arbitration Conventions

§6.03 Nonarbitrability in National Arbitration Legislation

§6.04 Applications of Nonarbitrability Doctrine

§6.05 Choice of Law Governing Nonarbitrability

§6.06 Future Directions: Nonarbitrability Doctrine

§6.07 Sua Sponte Consideration of Nonarbitrability Issues by Arbitral Tribunal
§6.08 Judicial "Supervision" of Arbitral Consideration of Public Law Claims

Chapter 7

International Arbitration Agreements and Competence-Competence

§7.01 Introduction  ~

§7.02 Power of International Arbitral Tribunals to Consider and Decide Disputes
Concerning TheirJurisdiction

§7.03 Allocations ofJurisdictional Competence in Different National Legal Regimes

§7.04 Choice of Law Governing Competence-Competence Issues

§7.05 Timing and Procedural Disposition ofjurisdictional Disputes by Arbitral Tribunal

Chapter 8
Effects and Enforcement of International Arbitration Agreements
§8.01 Introduction

§8.02 Positive Legal Effects of International Arbitration Agreements: Obligation to

Arbitrate in Good Faith

§8.03 Negative Legal Effects of International Arbitration Agreements:.Obligation Not to

Litigate Arbitrable Disputes
§8.04 Court Orders Enjoining Arbitration: Anti-Arbitration Injunctions

Chapter 9

Interpretation of International Arbitration Agreements
§9.01 Introduction

§9.02 Scope of Arbitration Agreement

§9.03 International Arbitration Agreements Incorporating Institutional Arbitration Rules

§9.04 Exclusivity of Arbitration Agreement

§9.05 Choice of Law Applicable to Interpretation of Arbitration Agreement

§9.06 Allocation of Competence to Decide Disputes Over Scope of International
Arbitration Agreement

Chapter 10
Parties to International Arbitration Agreements
§10.01 Introduction

§10.02  Legal Bases for Binding Non-Signatories to International Arbitration Agreements

§10.03  Future Directions: Legal Bases for Binding Non-Signatories to Arbitration
Agreements
§10.04  Formal Validity and Non-Signatories

636
637
656
722
738
818
833
914
916
942

943
944
946
957
973
1039
1039
1043
1044

1046
1047

1051

1076
1237
1239

1253
1253

1254

1270
1306

1317
1317
1318
1388
1393
1394

1399

1404

1406

1418

1484
1489



Gary B. Born

§10.05
§10.06
§10.07
§10.08

PART II

Choice of Law Governing Parties to Arbitration Agreement

Allocation of Competence to Determine Parties to Arbitration Agreement
Arbitration in Corporate and Partnership Contexts

ClassiArbitrations *

VOLUME n

INTERNATIONAL ARBITRALPROCEDURES

Chapter 11

Legal Framework for International Arbitral Proceedings

§11.01  Introduction

§11.02  Jurisdictional Requirements of International Arbitration Conventions and
National Arbitration Legislation

§11.03  Concept and Legal Significance of Arbitral Seat

§11.04  Location of Arbitral Seat Not Ordinarily Affected by Holding Hearings
Elsewhere for Convenience

§11.05  Choice of Procedural Law of Arbitration

Chapter 12

Selection, Challenge and Replacement of Arbitrators in International Arbitration

§12.01 Selection of Arbitrators

§12.02  Number of Arbitrators

§12.03  Procedures for Selecting Arbitrators

§12.04  Restrictions on Arbitrators'ldentities

§12.05 Independence and Impartiality of Arbitrators

§12.06  Procedures for Challenging and Replacing Arbitrators

§12.07  Truncated Tribunal

Chapter 13

Rights and Duties of International Arbitrators

§13.01 Introduction

§13.02  Status of International Arbitrators

§13.03  International Arbitrator's Contract

§13.04  Obligations of International Arbitrators

§13.05 Remedies for International Arbitrator's Failure to Comply With Obligations

§13.06  Rights of International Arbitrators

§13.07  Role of Presiding Arbitrator

§13.08  Choice of Law Governing International Arbitrators' Obligations, Rights and
Protections

§13.09  Proposals for Licensing and Regulation of International Arbitrators

Chapter 14

Selection of Arbitral Seat in International Arbitration

§14.01  Introduction

§14.02  Importance of Selection of Arbitral Seat

§14.03  Parties'Autonomy to Select Arbitral Seal

§14.04  Interpretation and Validity of Agreement on Arbitral Seat

§14.05  Choice of Law Governing Interpretation and Validity of Agreement on Arbitral
Seat

§14.06  Allocation of Competence Over Disputes Concerning Validity or Interpretation
of Agreement on Arbitral Seat

§14.07  Selection of Arbitral Seat by Arbitral Institution or Arbitral Tribunal in Absence
of Agreement by Parties

§14.08 Competence of National Courts to Select Arbitral Seat in Absence of Agreement

by Parties

xiii

1491

1500
1503
1506

1525

1528
1529

1535
1536

1596
1598

1636
1638
1664
1679
1737
1760
1913
1955

1962
1963
1964
1975
1986
2011
2018
2040

2046
2047

2051

2052
2055
2067
2073
2088
2089
2094

2103



xiv Summary of Contents

Chapter 15

Procedures in International Arbitration

§15.01 Introduction v

§15.02  Parties' Autonomy to Determine Procedures in International Arbitration

§15.03  Arbitral Tribunal's Discretion to Determine Procedures in International
Arbitration

§15.04  Mandatory Procedural Requirements in International Arbitration

§15.05  Waiver of Procedural Rights in International Arbitration

§15.06  Judicial Non-interference in International Arbitral Proceedings

§15.07  Procedural Conduct of International Arbitral Proceedings

§15.08  Major Procedural Steps in International Arbitral Proceedings

§15.09  Evidentiary Rules and Burden of Proof

§15.10  Arbitrators' Authority to Impose Sanctions

Chapter 16

Disclosure in International Arbitration

§16.01 Introduction

§16.02  Disclosure Powers of International Arbitral Tribunals

§16.03  Role of National Courts in Obtaining Evidence for Use in International
Arbitrations

Chapter 17

Provisional Relief in International Arbitration

§17.01  Introduction

§17.02  Provisional Measures Ordered By International Arbitral Tribunals

§17.03  Judicial Enforcement of Provisional Relief Ordered by Arbitrators

§17.04  Provisional Relief Ordered by National Courts in Aid of International Arbitration

Chapter 18

Consolidation,Joinder and Intervention in International Arbitration
§18.01  Introduction s

§18.02  Multi-Party Issues in International Arbitral Proceedings
§18.03  Multi-Contract Issues in International Arbitral Proceedings

Chapter 19

Choice of Substantive Law in International Arbitration

§19.01  Introduction

§19.02  Arbitrators'Authority to Select Applicable Substantive Law

§19.03  Choice of Substantive Law Governing Merits of Parties' Dispute in Absence of
Agreement on Applicable Law

§19.04  Choice of Law Governing Merits of Parties' Dispute Pursuant to Choice-of-Law
Agreements

§19.05  Interpretation and Content of Choice-of-Law Agreements

§19.06  Choices of Substantive Law in Choice-of-Law Agreements

§19.07  Amiable Compositionand Ex Aequo et Bono

§19.08  Minimal Judicial Review of Arbitrators' Choice-of-Law Decisions

§19.09  Procedural Issues in Arbitrators' Choice of Applicable Law

Chapter 20

Confidentiality in International Arbitration

§20.01 Introduction

§20.02  Confidentiality of International Arbitrations Under International Arbitration
Conventions

§20.03  Confidentiality of International Arbitrations under National Law

§20.04  Confidentiality of International Arbitrations Under Institutional Rules

§20.05  Confidentiality Orders by Arbitral Tribunal

§20.06  Confidentiality of Arbitrators' Deliberations

2120
2123
2130

2144
2154
2186
2189
2197
2213
2306
2315

2319
2320
2322

2395

2424
2426
2428
2511

2522

2564
2565
2570
2612

2614
2616
2619

2625

2670
2735
2746
2770
2776
2778

2779
2780

2783
2784
2802
2807
2809



Gary B. Born

§20.07  Confidentiality of Arbitral Hearings

§20.08  Choice of Law Governing Confidentiality

§20.09  Arbitral Tribunal's Competence with Regard to Confidentiality

§20.10  Futuse Directions: Confidentiality in International Commercial Arbitration
§20.11  Confidentiality in Investor-State Arbitration

Chapter 21

Legal Representation and Professional Conduct in International Arbitration

§21.01 Parties' Right to Representation in International Arbitration

§21.02  Parties' Exercise of Rights to Representation in International Arbitration
§21.03  Professional Conduct of Legal Representatives in International Arbitration
§21.04  Standards of Professional Conduct for International Arbitrators

VOLUME Il

PART HI

INTERNATIONAL ARBITRALAWARDS

Chapter 22

Legal Framework forInternational Arbitral Awards

§22.01 Introduction

§22.02  Applicability of International Arbitration Conventions and National Arbitration
Legislation to International Arbitral Awards

§22.03  Limits on Forums for Seeking Recognition or Enforcement of Arbitral Awards

§22.04  Limits on Forums for Seeking Annulment of International Arbitral Awards

Chapter 23

Form and Contents of International Arbitral Awards

§23.01  Categories of International Arbitral Awards

§23.02  Formal Requirements for International Arbitral Awards

§23.03  Requirement that International Arbitral Awards Be Reasoned

§23.04  Majority Awards and Awards by Presiding Arbitrator

§23.05  Separate, Concurring and Dissenting Opinions

§23.06 Time Limits, Service and Publication of International Arbitral Awards

§23.07  Relief Granted in Arbitral Awards

§23.08  Awards of Costs of Arbitration and Legal Representation

§23.09  Awards of Interest

Chapter 24

Correction, Interpretation and Supplementation of International Arbitral Awards
§24.01 Introduction

§24.02  Functus Officio Doctrine

§24.03  Correction of International Arbitral Awards

§24.04  Interpretation of International Arbitral Awards

§24.05  Supplementation of International Arbitral Awards

§24.06  Remission of International Arbitral Award to Arbitral Tribunal

§24.07  Revocation or Revision of Fraudulendy-Obtained Arbitral Awards

§24.08 Institutional Appeals from International Arbitral Awards

Chapter 25

Annulment of International Arbitral Awards

§25.01 Introduction

§25.02  International Limits on Grounds for Annulling International Arbitral Awards

§25.03  Presumptive Obligation to Recognize International Arbitral Awards under
National Arbitration Legislation

§25.04  Grounds for Annulling Arbitral Awards under National Arbitration Legislation

XV

2811
2812
2814
2815
2823

2832
2833
2847
2849
2892

2895

2897
2898

2914
2979
2988

3012
3013
3030
3039
3048
3053
3061
3068
3086
3102

3113
3113
3115
3124
3141
3149
3152
3154
3160

3163
3164
3165

3173
3186



Summary of Contents

xvi

§25.05 National Arbitration Legislation with Annulment Grounds Which Are More
Expansive Than UNCITRAL Model Law

§25.06  National Arbitration Legislation With Annulment Grounds Which Are Less
Expansive Than UNCITRAL Model Law .

§25.07 Agreements Limiting or Expanding Grounds for Annulling International
Arbitral Awards

§25.08 Time Limits Under National Law for Applications to Annul and to Confirm
International Arbitral Awards

§25.09  Requirements under National Law that International Arbitral Awards Be "Final"
or "Binding" Before Annulment May Be Sought

§25.10  "Entry ofJudgment" Clause

§25.11  Consequences of Annulling International Arbitral Awards

§25.12  Standing to Seek Annulment

Chapter 26

Recognition and Enforcementof International Arbitral Awards

§26.01  Proof of International Arbitral Awards

§26.02  Procedures for Obtaining Recognition and Enforcement of International
Arbitral Awards

§26.03  Presumptive Obligation to Recognize International Arbitral Awards

§26.04  Agreements Waiving Rights to Oppose Recognition of Foreign and Non-

. Domestic Arbitral Awards

§26.05  Grounds for Refusing to Recognize International Arbitral Awards

§26.06  Suspension of Recognition Proceedings Pending Resolution of Application to
Annul Award

§26.07 Time Limitations for Seeking Recognition of Awards

Chapter 27

Preclusion, 1is Pendensand Stare Decdisisin International Arbitration

§27.01  Preclusive Effect of International Arbitral Awards in National Court Litigation

§27.02  Preclusive Effect of National CourtJudgments and Arbitral Awards in
International Arbitration

§27.03  Lis Pendensand International Arbitration

§27.04  Role of Precedent in International Arbitration

Commentaries

Atrticles

International Agreements
Documents of the United Nations

Statutes

Legislative Materials

Rules, Codesand Guidelines
Miscellaneous

Index of Arbitral Awards
Index of Cases

Subject Index

3339

3362

3364

3379

3385
3388
3390
3392

3394
3396

3407
3410

3439
3444

3719
3726

3732
3732

3773
3791
3809

3828
3843
3936
3941
3947
3957
3960
3964
3972
3998
4198



